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Reinterpretation and Normative Construction of the Binary Legal
Nature of Carbon Emission Allowances

LI Binggiang, GAl Weining*
(School of Law, Shanxi University, Taiyuan 030006, China)

Abstract: Carbon emission allowances have been recognized as the right object or right certificate of “carbon emission rights” in existing
research, but the concept of “carbon emission rights” is not compatible with the carbon trading system, and its application within this
framework entails numerous theoretical defects. In fact, allowances are the real fulcrum of carbon market operations, the quantitative
carrier of obligations formed after the allocation of environmental protection obligations, and become tradable property after system design.
Consequently, carbon emission allowances possess both public and private law attributes. Similar to the “one certificate carrying two rights”
model under the old Mineral Resources Law, allowances simultaneously embody the contents of administrative licenses and private property,
but its property rights are also limited due to the characteristics of “two sides of the same coin”. As the future carbon market accommodates
a wider range of entities, it is necessary to ensure that emission reduction targets are achieved while providing predictable protection for
participants’ property rights within a system subject to public power intervention. Drawing on the reform experience of “separation of
warrants and certificates” in the new Mineral Resources Law, the administrative and property components of allowances should be separated.
The function of allowances as a certificate of administrative license should be independently established, while their property attributes and
corresponding public notification procedures for property changes should be clearly defined, so that the corresponding institutional norms
can focus on the dual dimensions of government supervision and the protection of the rights and interests of the subject, and promote carbon-
related transactions to be promoted in depth.

Keywords: carbon emission allowances; carbon emission rights; obligation carrier; administrative license
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